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Abstract

In an article recently published in this journal, Steven Klein revised Karl Polanyi's
conceptualization of the relation between economy and society, and adapted it to the
post-crisis European context. His reconstruction put emphasis on the re-
democratization potential of trade unions and central banks against the pernicious
effects of the commaodification of labor and money on the European level. While Klein’s
approach is without doubt very insightful and original, we think that some of his claims
either deserve discussion or require closer elaboration. This concerns the conceptual
approach of setting Polanyi against Habermas as well as the critique of the role of law in
the integration process. As to the latter, we think that further contextualization is due
to appreciate changing historical contexts and layers of European integration. With the
objective in mind to enrich Klein’s analysis, we first propose a way to reconcile, against
what Klein suggests, Polanyian and Habermasian understandings of law and money. This
theoretical background will help us, second, to explore in detail the differences between
market and monetary integration, and in particular the role that law plays in each of
these politico-economic constellations. Based on this we will, third and final, explain
how the interaction of public and private law in the context of post-crisis European
integration further promotes the process of commodification, and how the
configuration of law in market and monetary integration currently prevents trade unions
and central banks from exerting the re-democratizing potential that Klein’s assigns to
them.
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I. Introduction: a contextual approach to the law of European integration

This article forms part of an interdisciplinary conversation between legal scholars and social scientists on the
state of European integration after the Eurozone crisis. A common denominator among the contributors to
this debate is their law-in-context approach in which emphasis is laid on how social theoretical perspectives
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may help to illuminate legal and institutional developments, critical junctures in the integration process, and
fault lines in the European polity of today. Like other contributions published in this journal, we develop our
ideas and arguments in relation to the broader conversation, which has continuously been organized by
Christian Joerges and, especially, in response to the selected target article by Steven Klein (2020a) on
“European Law and the Dilemmas of Democratic Capitalism”.

Our comments on Klein’s article revolve around the implications of a fundamental distinction, which appears
in his argumentation but has not been exploited to its full potential: namely, between ‘market integration’
and ‘monetary integration’. In our understanding, this is a significant distinction that helps to reveal key
differences in the relation between economy, politics, and law in these two constellations. Based on Polanyi’s
ideas, Klein offers a number of valuable insights in this regard, but he does not systematically distinguish
between market and monetary integration. This has implications for his account of the legal dimension of
European integration. For Klein (20203, 2), it is “the telos of the single market that informs European law”, in
which regard the law of monetary union does not seem to make a difference. However, as we will
demonstrate, one arrives at a more differentiated picture of the law of European integration by separately
addressing these two layers of integration.

Our approach relies on a contextual understanding of law, for which it is equally important to take the
historical dimension of European integration into account: we understand it as a process unfolding over time.
The development and consolidation of market integration and monetary integration, which now coexist and
influence each other, took place at different points in time and in different contexts, with their overlapping
only occurring relatively recently. We thus think that the study of the two constellations necessarily has to
differentiate between the political and economic contexts to which they relate — an aspect sometimes
missing in Klein’s analysis. Distinguishing between market and monetary integration allows highlighting of
two aspects that, beyond their specific interest for lawyers, can improve the general understanding of the
dynamics at work in European integration. The first is the role assigned to law within each of the two
constellations or, put into different words: what is the concrete relation of law with regard to economy and
politics in market versus monetary integration? A subsequent issue is what type of law results from, or
predominates, in each constellation.

The contextual and historical approach is also relevant in considering, appreciating, and criticizing different
authors’ ideas about the relation between law, economy, and politics in the European context. While
Polanyi’s ideas, written before the inception of the European integration process, can be interpreted as a
coherent whole and adapted to and contrasted against the current circumstances without running into
internal inconsistencies, a more nuanced analysis is required in the case of authors contemporary to the
evolution of European market and monetary integration, such as Habermas. Their statements and ideas,
which may have referred to one specific historical context only, have to be carefully considered when
adapted to the current state of development of European integration. While our analysis of the role of law
in European integration is inspired by Habermas’s discourse theory of law, our interpretation is tailored to
the changing constellations of the European integration process.

Moreover, since Klein is quite critical with regard to Habermas’s conception of law, which we consider useful
as a pivot for a critical reconstruction of legal developments in the European context, our comments will also
touch on more conceptual questions. In fact, Klein sees a problem with Habermas’s discourse-theoretical
approach not only in the conception of law as a mediator between systems and the lifeworld but also in the
conception of the economic system as governed by the medium of money, which law can only regulate from



without. That way, Habermas'’s functionalist view of money would ‘overburden’ the law (Klein 2020b, 3-4).
This is something Klein seeks to cure by bringing in Polanyi’s perspective of money as a fictitious commodity
as a conceptual entry point for democratic regulation within the economic sphere. As much as we sympathize
with exploring Polanyian perspectives on European integration, we do not think that this has to lead to a
face-off between the two approaches but, rather, that they can also be synergetically combined.

In the following, we will first point out complementarities between Polanyi’s and Habermas’s approaches to
modern society (section Il), before turning to a more detailed analysis of the role of law in market vs monetary
integration (section lll). The last part (section 1V) addresses some concrete issues raised by Klein’s approach
regarding the law of monetary integration and the re-democratization of money and labor.

Il. Law and money as contested: combining the ideas of Polanyi and Habermas

The role of law differs in the contexts of market integration and monetary integration. This is key in
understanding the dynamics of European integration today. Law may still be considered as a means of
integration, but money in its different forms has likewise become a driving force. The implications of the
European currency go beyond facilitating market exchange across borders and include imposition of a new
fiscal contract on the members of what can increasingly be seen as a ‘community of debt’.

It is this intertwinement of law and money as a means of European integration which requires scholarly
attention and calls for a theoretical framework that can shed light on it. We largely agree with Klein (2020a)
as the author of the target article, and with Joerges (2021) as his inspirer and interlocutor in this venture,
that conceptual support can be found at the juncture of critical legal theory and critical political economy,
with Habermas and Polanyi being central reference points. However, we see less need than Klein in pitting
the one against the other but, rather, more potential in indeed creating a synthesis between the two
approaches, combining their critical insights into the ambiguities of law and money, respectively.

In a nutshell, Klein’s (2020a) outline of a critical theory in this journal, which builds on his previous piece on
“The power of money” (Klein 2020b), finds the democratization potential of law overemphasized and the
democratization potential of money underdeveloped in Habermas’s theory, and resorts to Polanyi’s
understanding of fictitious commaodities (land, labor, money) as an entry point for possibilities of democratic
reorganization inside the economic sphere. His emphasis is on interactions between labor and money in the
European context, but the role of law in general and in monetary union is also addressed.

In contrast, we would highlight — with Habermas — the tensions inherent in the law and — with Polanyi — the
tensions inherent in money as (interdependent) means of societal integration and of European integration
in particular. We think that the two approaches can well be linked based on their commonalities and
complementarities, and that taken together they promote a more comprehensive understanding of the
interactions between law and money in contemporary capitalism and European integration, in particular.

1.1 The tension inherent to law: learning from Habermas

As to the role of law in societal integration, we can start from discourse-theoretical perspectives. As first
developed by Habermas and further specified by Joerges and others, the discourse theory of law draws on
the democratic ideals from which law derives its legitimacy and specifies the preconditions of deliberative
practices in social reality. Law is conceived as “a social category of mediation between facts and norms”
(Habermas 1996, 1), which entails a distinctive vision of integration through law (Frerichs and Losada



forthcoming). Inasmuch as law derives its authority from a deliberative process that furthers rational
agreement in controversial political issues, legality and legitimacy are intricately linked (cf. Habermas 1996,
32-34).

We agree that an understanding of law as a means of societal integration requires combining internal and
external, participant and observer perspectives (Kelsen 2002; Hart 1961). What is needed is not only an
account of law’s functional or factual power in terms of how it shapes, or even imposes, certain patterns of
behavior, but also an insight into the underlying value relations (Weber 1949), normative structures, and
perceptions of right and wrong, which make legal arguments resonate and the legal order experienced as
legitimate (or not).

This understanding is also evident in Joerges’s approach, which decries the ‘schism’ between facts and norms
that can be observed in European studies and beyond (Joerges and Kreuder-Sonnen 2017, 138). To
ameliorate this, he calls on legal scholars to take the economy seriously and social scientists to take the law
seriously (Joerges 2016, 300). For us, this also explains his impetus to combine critical legal theory with critical
political economy, drawing on Habermas’s and Polanyi’s approaches. In his recent writings, Joerges
constantly invokes “Polanyi’s economic sociology [...] as a sociological basis” for his own conception of
conflicts-law constitutionalism (Joerges 2011, 415; cf. Joerges, Strath and Wagner 2005; Joerges and Falke
2011).

Klein is sympathetic with Joerges’s approach but questions Habermas’s social theory from which it derives.
He criticizes Habermas for crediting (only) law with the ability to bridge the gap between economic and
administrative systems and the rationalized lifeworld. For Klein, this account of law’s mediating function
between systems and lifeworld implies a “restriction of political interaction to the medium of law” (Klein
2020b, 3), which would make it difficult to think of alternative ways to politicize and democratize the
economic system from within. While he finds the democratization potential of law overemphasized in
Habermas’s works, a related charge is that Habermas’s conception of the economic system is far too narrow
and that especially his understanding of money is one-sided and economistic.

Before we take up this second criticism, we would like to indicate that Habermas’s discourse theory of law
already has many parallels with Polanyi’s institutional theory of the economy (Polanyi 1957a), and is not
really counterposed to the latter. In fact, Habermas’s work already includes elements of economic sociology
(Beckert 2009), and his account of ‘marketization’ — the colonization of the lifeworld by the imperatives of
the market — could even be considered as a ‘further development’ of Polanyi’s framework (Ebner 2015).

To illustrate, both theories combine notions of ‘social integration’ in the lifeworld of actors with notions of
‘systems integration’ in a functionally differentiated society (Lockwood 1992). According to Habermas,
“[m]odern societies are integrated not only socially through values, norms, and mutual understanding, but
also systemically through markets and the administrative use of power” (Habermas 1996, 39). For Polanyi,
social integration rests in the ‘social embeddedness’ of markets (cf. Olofsson 1995, 72-113), which can be
contrasted with the relative ‘disembeddedness’ of markets in the market society, where the ‘economic
system’ is allowed “to function according to its own laws” (Polanyi 1957b, 57). If markets come to dominate
society as a whole, social integration is supplanted by systemic forces: “Instead of economy being embedded
in social relations, social relations are embedded in the economic system.” (Polanyi 1957b, 57).



What Habermas describes as the interplay between systems and lifeworld, Polanyi substantiates in terms of
the imperatives of the economic system (laissez faire) and a protectionist social reaction: the so-called
‘double movement’ (Polanyi 1957b, 132). The countermovement is underpinned by popular conceptions of
justice and beliefs in legitimacy. In this regard, Polanyi proves to be a “theoretician of the moral economy”
(Hann 2010, 196; cf. Jessop and Sum 2019). While traditional moral economies have been defended by appeal
to justice, but not (yet) in the language of rights (Thompson 1991, 350; cf. Thompson 1971), this vocabulary
is standard in modern societies to express individual demands and collective protests. Not surprisingly, the
‘system of rights’ also lies at the core of the discourse theory of law (Habermas 1996, ch. 3).

As to the law as such, this is not overlooked in Polanyi’s work, but not analyzed systematically (Frerichs 2016).
At the same time, an institutional theory of the economy naturally has a place for legal institutions, which
can be specified in a Polanyian spirit (Frerichs 2019). Law ‘institutes’ the market (cf. Polanyi 1957a). At the
same time, law can also become subject to market forces and acquire properties of a “fictitious commodity’
(cf. Polanyi 1957b, ch. 6). ‘Law as commodity’ and ‘law as institution’ can be marked as opposite tendencies
which law can develop in modern political economies. This links Polanyi back to Marx and forward to
Habermas. It also resonates with the work of other political economists who can be credited with taking law
seriously (e.g., Commons 1924).

1.2 The tension inherent to money: learning from Polanyi

Overall, Habermas and Polanyi seem highly compatible in their views of modern society, albeit their
approaches accentuate different aspects in the continuum of law, economy, and society. Klein takes a
different stance in contrasting the two. Indeed, he finds significant shortcomings in how the economy is
conceived in Habermas’s work compared to Polanyi’s approach. His argument centers on their respective
conceptions of money and its role in the political economy.

Klein (2020a, 3; 2020b, 3-4) takes issue with Habermas’s conception of money as a medium of exchange,
which he identifies as a very limited and economistic understanding of money that, in Polanyi’s terms, could
be equated with money as a commodified means of market exchange. This narrow understanding of money
would neglect the democratization potential that comes to the fore when the payment function of money is
considered as well, or its quality as a promise to pay in a network of social relations, which is backed by fiscal
policies and central banking. This possibility of democratic oversight of the generation and distribution of
credit is precisely what Klein aims to highlight in Polanyi’s work.

Polanyi’s notion of money as a fictitious commodity combines elements of ‘commodity theories of money’
and ‘credit theories of money’ (Hart 1986). Even though Polanyi’s concept of money is substantially richer
than that of Habermas, we think that it is mistaken to consider Habermas as a representative of a commodity
theory of money. Drawing on sociological systems theory, Habermas introduces money as a symbolically
generalized medium of exchange, which condenses an otherwise highly complex sequence of
communications (cf. Habermas 1987, 165 and 261-266). Money is not the only ‘steering medium’ that
reduces information this way. Indeed, law, or the code of legality, can also be considered as such (cf.
Habermas 1987, 365).

Klein acknowledges this systems-theoretical background but still insists on charging Habermas with an
economistic concept of money, which “mirrors the commodity view of money” (Klein 2020b, 11). We think
that generalizing certain properties from money as a medium of exchange is not the same as narrowing



money down to its functions in ‘self-regulating’ markets (cf. Habermas 1987, 264-265). In the target article,
Klein (202043, 3) even aligns Habermas’s concept of money as a generalized medium of communication, with
Hayek’s understanding of markets as an information-aggregating mechanism working through price signals.
Again, we think that this is not very much to the point, since Habermas’s notion of money does not imply
anything like a private-law society with minimal state intervention, which is, however, insinuated in Hayek’s
bottom-up conception of a market society (Hesselink 2010, 127-128).

We think that a smarter move would be to investigate parallels between the means, or medium, of law and
the means, or medium, of money alongside both Habermas’s and Polanyi’s conceptual frameworks. As
indicated above, Polanyi’s ideas about the interrelations of economy and society can well be enriched with a
conception of law that also exposes its inherent ambiguities, as discussed in the discourse theory of law.
Analogically, Habermas's ideas about the role of law in integrating capitalist society could be complemented
by a similar account of the role of money as a means of integration, which starts from the ambiguities of
money as a fictitious commodity, as highlighted in Polanyi’s approach.

Polanyi discussed money both as an ‘embedding institution’ (Polanyi 1957a, 32) and a ‘fictitious commodity’
(Polanyi 1957b, 72). With regard to the ‘long’ nineteenth century, the international gold standard is
presented as “an attempt to commodify money” (Saiag 2014, 563), since an imbalance of payments between
two countries would automatically be settled by gold movements. In contrast, the generation of purchasing
power “through the mechanism of banking or state finance” (Polanyi 1957b, 72) highlights the contingency
and manageability of credit and debt in domestic contexts. The resulting tension has been captured in terms
of a distinction between ‘national credit money’ and ‘international commodity money’ (Sum and Jessop 2013,
289-292).

Just as with law, it is the genesis of money before and outside the market — in social relations, mutual
commitments, and the organizing power of the state — which exposes its ‘original’ and non-commodified
character: as a collective fiction with normative and distributive implications (Desan 2014; Aglietta 2018). It
is this institutional side of money which also harbors, as Klein rightfully claims, its democratization potential.
But this claim does not have to be made against Habermas; it can be elaborated in Habermasian terms as
well. This means that, conceptually speaking, money may end up in a similar position ‘between system and
lifeworld’ as law did before (Habermas 1987; 1996).

lll. The different roles of law in European market vs monetary integration

Bringing the discussion to the European context, we would like to emphasize the distinction between market
and monetary integration. As indicated above, the role assigned to law in these two substantive spheres of
integration differs. While in market integration law is “both the object and agent” of the integration process
(Dehousse and Weiler 1990, 243), the role of law in Europe’s Economic and Monetary Union (EMU) consists
in establishing the constitutional framework for monetary integration.

Before we elaborate on the implications of this important distinction, some remarks are due on the different
timing of market and monetary integration. Although monetary cooperation started right after the end of
the Bretton Woods monetary system, it was only fully developed in the Maastricht Treaty (1992).
Approaching European integration from this dynamic perspective allows conceiving market and monetary
integration as different but overlapping processes encapsulated into a single institutional framework.
Accordingly, their institutional implementation is intertwined in such a way that new institutions formed for



the purpose of monetary integration (the ECB) coexist with institutions created with the objective of
achieving market integration (the Commission, the European Parliament, the Council and the Court).
Furthermore, market and monetary integration came to be embedded in a single legal framework originally
established for and developed according to the principles and needs of market integration. Whereas in
market integration the purpose of law is to constrain political power in order to enable market creation, by
proceeding to monetary integration law establishes a (discretionary) public power able to deal with questions
of economic policy and to address particulars of economic events (cf. Klein 2020a, 7). Hence, to obtain a
complete picture of the state of European integration today requires merging two perspectives: one
highlighting the political implications of the introduction of a single currency, anticipated by Hayek (Klein
2020a, 2), the other pointing out the features of a legal order ill-suited to macroeconomic integration.
Frictions and conflicts between the constitutional role of law in monetary integration and the more
substantive role played by law in market integration result from this cumulative design (Losada 2020a).

.1 Market integration through law: establishing a community of law

According to what is a commonplace in European studies, law plays a critical role in European integration:
not only through the law-making procedures established in the Treaties (known as the Community method),
but also and in particular through the decisive role of the Court of Justice’s jurisdiction. With its pro-
integrative interpretation of the provisions of the Treaties and secondary law, especially in the formative
years of the European legal order (the doctrines of direct effect and primacy) and the following decades of
consolidation of the European polity (protection of fundamental rights, democratic and rule-based
community of law), the Court has reinforced commitment to the rational authority of law as a mechanism of
integration.

The relationship between law, legitimacy, and democracy in market integration has been thoroughly studied
(Weiler 1991; Scharpf 1999). The European legal order is composed of primary law (the European Treaties)
and secondary law (legal acts adopted according to the procedures described in the Treaties). Primary law
has been established in accordance with the requirements of national constitutions. We can thus assume
that from a national constitutional point of view the democratic credentials of EU law and the legitimacy of
the EU political system are beyond doubt. The assessment of secondary law is more complicated, because
this should be by reference to the EU political system established in primary law. This combines the
participation of institutions directly elected by European citizens (the European Parliament) with that of
other, only indirectly legitimated institutions (the Commission and the Council). In general, the decision-
making procedures corresponding to each concrete domain of integration depend on the specific
combination of the different interests involved in that field (Majone 2005). The participation of the
Commission, the European Parliament, and the Council therefore reflects a combination of the various
interests they each represent — the general European interest, the interest of European citizens, and the
interest of Member States. It seems to us that it was not by chance that precisely since the launch of
monetary integration, and in particular during the last decade, the formal procedural path established for
adoption of European legislation has given way to more informal procedures. Participation by the three
institutions, rather than occurring on a sequential basis only, frequently merges in the form of ‘trilogues’,
where they negotiate together the content of new legislation (Reh 2014; Roederer-Rynning and Greenwood
2017).

An analysis of the specific procedures established for adoption of delegated and implementing acts, whose
negotiation relies on a plethora of technical committees, still requires more detail. The members of these



committees are experts in their specific fields, each appointed by their own Member State. As such, they
embody both the national interest and technical expertise in the committee’s decision-making procedure.
Due to the off-the-radar nature of most of these meetings, technical discussions in committees correspond
more to the template of a deliberation rather than a negotiation. Joerges and Neyer (1997) famously
characterized these decision-making procedures as an instance of ‘deliberative supranationalism’, since the
final agreement represents a common European interest resulting from deliberation based on technical
premises (cf. Joerges 2002). Hence, the legitimacy of this procedure for adoption either of delegated
legislation or of normative implementation, rather than being primarily based on the direct democratic
legitimation of the participating institutions, results from the deliberative component of the decision-making
process. As such, it corresponds to the Habermasian ideal of democratic deliberation.

Consequently, Polanyi's claim that “society would be organized based on the dictates of the market, the
messy work of politics avoided”, as Klein puts it (2020a, 4), is not fully convincing in European market
integration. The involvement of different political interests in the European legislative procedure does not
set aside political struggles and clashes at the European Parliament, where direct democratic legitimacy
resides. Moreover, in its role as co-legislator the Parliament engages in negotiations with the Council, whose
members are indirectly legitimated as national executives. That way, a variety of interests are integrated into
legislative decisions. This is particularly true when trilogues are used, because they open the door for
deliberation between agents of the Parliament, the Council, and the Commission without affecting their
representativeness (Laloux 2021). This deliberative component is even more evident in the case of
comitology procedures.

It thus seems justified to claim that market integration has resulted from a political process combining expert
knowledge and representation of national interests. Moreover, because of the balance between the
legitimacy of the participating institutions and the deliberative character of various legislative processes,
market integration did not exclude politics but actually involved a relatively harmonious relationship
between law, democracy, and legitimacy. Of course, this is not without flaws, but discontent can be
addressed. Changes in the political representation of the polity will result in new laws, which will in turn
increase the legitimacy of the political system. Hence, law works as the formal expression of the common
will towards (market) integration, which is democratically determined through deliberative procedures.

II1.2 Monetary integration and law: the emergence of a community of debt

Although monetary coordination between Member States’ currencies became relevant as soon as the
Bretton Woods monetary system collapsed, we only consider monetary integration as such to have taken
place with the signature of the Treaty of Maastricht. As is well known, establishing a common currency (the
Euro) relied on an asymmetrical institutional design: the conduct of monetary policy was assigned to the
newly created ECB, whereas fiscal policies still fall within national competence and should be coordinated to
the extent needed to guarantee the stability of the new common currency through the Stability and Growth
Pact (SGP) — and later through the European Semester.

Because of the specific features of these new competences, which aim at producing certain (monetary and
fiscal) policy results, the role of law in monetary integration significantly differs from the role that law plays
in market integration. In market integration, law is both the agent and the object of integration. In pursuing
harmonization of legal regimes (a legal objective as such) to promote the single market, both legislative
activity at European level and jurisdictional activity by the Court of Justice put law at the center. In contrast,



law’s function with regard to the goals of monetary integration (namely, to guarantee price stability in
monetary policy and the stability of the common currency through coordination of national fiscal policies) is
purely constitutional. Hence, the major role played by law in monetary integration is to establish the
constitutional framework for monetary and fiscal policies.

This difference has important implications. In market integration, law is the by-product of political
deliberation. Consequently many different political outcomes can result from the established legislative
procedure. In monetary integration, this open-endedness of the political process cannot be presumed.
Instead, law is used to petrify a given political agreement that cannot be amended by a new political
agreement as expressed through the legislative procedure —only by renewal of the constitutional agreement.
The upshot is that while in market integration the imaginative use of law could promote integration (think
for instance of the principle of mutual recognition), monetary integration uses law to constrain a number of
political options. This also means that the role of the Court in monetary integration is restricted to checking
the conformity of political actions with the constraints established in the Treaties. Due to its macroeconomic
character, the substantive content of EMU policies is barely justiciable, unless procedural requirements have
been ignored or policies have been overtly oriented towards goals manifestly at odds with the objectives
established in the Treaties. This rigidity in monetary policy objectives explains the political magnitude of the
legal conflict between the CJEU and the German Federal Constitutional Court as to whether the ECB’s
guantitative easing program (PSPP) is in line with the Treaties.

That said, since fiscal policy is still a competence of Member States the limitations imposed on the European
level are mostly linked to safeguarding the common currency. Apart from these specific limits, in principle
Member States enjoy great leeway in deciding on their budgets. The institution in charge of monitoring the
alignment of national fiscal policies with the common needs resulting from having a single currency is the
ECOFIN Council, which consists in national ministers of economy and finance. This is the forum where fiscal
policy coordination effectively takes place — and more specifically in the Eurogroup, which refers to the
formation representing the Euroarea member states. With the help of the Commission working as a
secretariat, Member States can compare best practices, monitor each other’s progress against pre-
established benchmarks, and advance preferred policies for the Euroarea as a whole through peer pressure.
The informal character of the Eurogroup together with the closed-door policy of meetings promotes a form
of discussion that has been considered to be of a deliberative nature. Accordingly, some authors have
suggested the existence of ‘deliberative intergovernmentalism’ in monetary integration (Puetter 2006;
2012). However, the role of law in monetary integration differs notably from what could be expected from a
political system fully complying with Habermasian deliberative standards.

The following arguments may illustrate this point. On the one hand, the more time passes, the more outdated
the original EMU political agreement and the resulting constitutional framework become — something
particularly noticeable once circumstances have changed due to unexpected economic developments that
resulted in unforeseen economic scenarios. Foundational political decisions agreed in primary law will be
increasingly questioned the more the political-economic context changes. On the other hand, a peculiarity
of fiscal policy coordination at the European level is that the intended outcome of these discussions is public
policies to be implemented at national level. In this context, enforceability is not a matter of law but becomes
a political process relying on political pressure from peers and the European Commission (within the context
of the European Semester) and, especially, on leaving to financial markets the crucial task of disciplining
states implementing unsound policies. What in market integration was a task funneled through law, via
private actors’ access to the court in case of violation of EU law provisions, here depends on political and



financial market actors. The rational authority of law, resulting from self-determined commitments, has been
replaced by the (ir)rational pressure of markets exogenously imposed on political actors.

A third reason is that since the outcomes of Eurogroup meetings are concrete public policies to be
implemented at national level, in principle a subtle incongruence exists between the formal legal procedure
for approval of the national budget in the national parliament and the actual content of the budget, heavily
influenced by the outcomes of a debate held in a different forum (Ruiz Almendral 2017). The effects of this
incongruence for the legitimacy and democratic character of public decisions became evident once the EU,
due to a number of crises and institutional developments, imposed conditionality (understood as a clear set
of policies to be implemented at national level) on certain Member States in exchange for financial assistance
(Vita 2017). Encapsulated in a technically convoluted and messy skein composed of EU law, international law
and even private law, conditionality guarantees that Member States cannot diverge from public policies
suggested on the European level. As such, conditionality became a distinctive feature of the new type of
community established in post-crisis Europe: a community of debt (Losada 2020b). The price to be paid to
participate in this community is losing agency over key budgetary decisions, leading to the hollowing out of
democracy and legitimacy (Schmidt 2020) and, subsequently, to the endangering of the rule of law (Kilpatrick
2015; Joerges 2016).

IV. Conclusion: some concrete issues with the law of monetary integration

As we have shown, the implications of the distinction between market and monetary integration deserve
more extensive exploration, especially from a legal point of view. Rather than addressing the role of law in
European integration as such, it is illuminating to consider the role that law plays in each of these two
dimensions. This more differentiated perspective allows contextualization of some of the ideas presented by
Klein and an even deeper understanding of the tensions revealed by applying a Polanyian approach to
European integration. Hence, while it may be true that such an approach “challenges the idea, implicit in
European law, that economic relationships could be fully constituted by legal norms” (Klein 2020a, 2), this
applies, first of all, to the dimension of market integration. However, institutionally speaking, politics is not
excluded in this dimension but may enter the law governing the single market through democratic and
deliberative procedures. In contrast, European law on monetary integration codifies a specific type of
economic relations — creditor-debtor relations — that are also (and mostly) the result of Central Bank policy
decisions. The assumption that European law fully constitutes economic relationships is thus an
overstatement in reference to monetary integration. At the same time, law’s connection with democratic
and deliberative processes is also weaker in this dimension in institutional terms. Politics is more openly
based on differences of power, for example, between creditor and debtor states.

By the same token, if it is claimed that "[t]he ideal of the single market ends up 'overburdening' law as a
vehicle of European integration (...), investing it with political functions that law cannot fulfil" (Klein 20203,
2), then this statement may be correct with regard to market integration, where the link between law,
democracy, and legitimacy is still relatively intact. However, it is more challenging to interpret the law of
monetary integration in these terms, since the rationalizing potential of law is more confined in this context,
and deliberative politics are overshadowed by power politics. A Polanyian analysis of European law, just as
well as a Habermasian one, has to take these differences into account, and will only reach its full potential if
it considers how the law of market integration and the law of monetary integration differ but also interact in
today’s European Union.
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Distinguishing between market and monetary integration in relation to European law can thus add relevant
nuances to Klein’s approach to European integration. We conclude this comment by highlighting a few
aspects relevant to Klein’s analysis regarding the law of monetary integration and the re-democratization
potential of money and labor.

IV.1 The public-private law divide and its role in fictitious commodification

In his Polanyian approach to European integration and European law, Klein makes “an important and daringly
innovative conceptual move” (Joerges 2021, 2). In his reading of Polanyi, the conflict between capitalism and
democracy, or the self-regulating market and its social corrective (in the form of non-market institutions, or
non-market modes of economic coordination), can be represented as “the conflict between the democratic
ideal of political equality and the market ideal of contractual equality” (Klein 2020a, 5). While, for Klein, this
seems tantamount to distinguishing legally codified individual freedoms from politically determined
collective autonomy, it also easily translates into two spheres of law, private and public: whereas political
equality is a matter of public law, contract equality relies on private law. The public-private law divide is much
debated in social theories of law, including Habermas’s discourse theory of law. Habermas (1996, 104)
emphasizes the “co-originality of private and public autonomy”, which forms the centerpiece of his argument
on the system of rights. The normative implication is that in order to preserve the link between legality and
legitimacy, private autonomy (as expressed in private law) and public autonomy (as expressed in public law)
have to be given equal weight.

The distinction between private and public law is also relevant for the process of commodification of land,
labor and money, as recently explained by Pistor (2019a; 2019b). In a nutshell, her argument is that
contractual parties, through their autonomy to determine the terms and content of a contract, took
advantage of certain features of public law to shield the value assigned to fictitious commodities. Hence,
private law contributed to commodification by relying on state power (and thus on the public authority
representing the democratic claim of political equality) to guarantee liquidity of capital in the long term.
Although a regulatory approach can in principle contain the commodification implied by such private law-
based practices, Pistor’s historical account explains how — due to the predominance of private law in Common
law systems and to the current ability to choose jurisdiction in a globalized world (forum shopping) — fictitious
commodities are mostly ruled by private law.

European monetary integration and, in particular, developments following the debt crisis in the Eurozone,
pushed this historical trend one step forward. The subjects of private law here include collective actors such
as states and international institutions. In order to guarantee full repayment of financial assistance provided
to Member States in distress, private agreements of a quasi-contractual nature were drafted between
European and international institutions (creditors) and the Member State in question (debtor). These private
agreements, signed in the form of Memoranda of Understanding (MoU), included specific economic policy
measures to be adopted by the debtor. Although the private law rationale would suggest that, as private
agreements, these MoUs would be based on equality between the parties, the very opposite is true: the
European Treaties (public law) guarantee equality between Member States, whereas the conditionality
agreements were conceived as a way to circumvent the Treaties and the principle of formal equality they
recognize.

Instead, the relation between the contractual parties was adjusted according to a different rationale: the
difference in economic power, which in the case of debtor states results from the need for financial assistance
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(Losada 2017). This explains why, even though the actors involved include Member States and European
institutions, these contracts are not governed by EU law. What this demonstrates is that the ‘Common law
approach’ privileging private law can be reinforced even at the expense of the sovereign: the state power in
Pistor's terms. If according to her reconstruction Common law has helped to circumvent regulatory obstacles
by relying on state power to enforce contracts, this new step relies on state power to deactivate even
sovereign powers (as sovereigns are parties to the contracts). The use of private law is brought here to a
meta-level where it regulates public actors’ discretion through contracts whose enforceability ultimately
relies on their own sovereign powers.

IV.2 Trade unions and central banking as counterforces of commodification

The focus of Klein’s reconstruction of the fault lines of European integration in Polanyian terms is based on
the fictitious commodities of labor and money. If market orders further the commodification of labor and
money and European law promotes market integration, then European law furthers rather than limits the
commodification of labor and money. We have already emphasized that this reasoning lacks nuances both
with regard to the law of market integration (which can still resort to various sources of legitimacy) and the
law of monetary integration (which is relatively disconnected from rationalizing processes). In the present
context, we focus on what Klein (2020a, 11) thinks are the implications of the project of integration through
law for the commaodification of labor and money.

Drawing on the distinction between market and monetary integration, which we elaborated upon above, it
first has to be noted that although both labor and money are indeed commodified through law, only the
commodification of labor results from the process of integration through law. In European integration the
commodification of money was triggered by a political agreement between Member States on the
liberalization of capital movements within the EU, subsequently introduced into primary law (although
expanding its scope towards third countries as well) as part of the overall constitutional design for monetary
integration (EMU). It was thus a project driven and led by political will, and only articulated by legal means:
in this case, law was not the ‘mask and shield’ of a hidden political strategy (Burley and Mattli 1993), as is
usually implied by integration through law. Only when the Treaties had recognized the free movement of
capital were the dynamics of integration through law set in motion, and the Court could finally play an active
role in the process of commodification of money.

Moreover, some remarks are also due regarding Klein’s reconceptualization of trade unions and central
banking as re-democratizing instruments overcoming the commodification of labor and money, respectively.
Again, the fact that the law behind these false commodities stems from two different layers of the European
integration process — market vs. monetary integration — plays a role. Moreover, the interplay between
national and European levels of economic organization also has practical consequences, which we do not
find fully addressed in Klein’s approach. To us it seems that Klein conceives of alternative modes of economic
coordination, which reflect Polanyi's categories of reciprocity, redistribution, exchange, and householding,
either in the abstract or from a merely national point of view. This results in considering trade unions as
examples of reciprocity — at least as long as they are based on inter-sectoral bargaining (Klein 2020a, 5).
However, the picture is much more complicated when not only the sectoral/inter-sectoral dimension is
involved, but also the national/European dimension is taken into account. Under market integration, trade
unions compete between themselves along national lines. This has indeed become more accentuated
through monetary integration, creating creditor and debtor Member States based on cumulative
institutionalizations of debt relations (Losada 2020a). Accordingly, in the 2000s German trade unions
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accepted and promoted wage contention, if not contraction, in order to compete against other peripheral
economies (Rathgeb and Tassinari forthcoming). In this regard, it is more difficult to apply Klein’s reading of
Polanyi, namely that labor movements lead to reciprocal coordinating institutions. This may only be true
within national borders.

A similar claim can be made regarding the re-democratizing potential of central bank decisions in relation to
commodified money. Due to the very premise on which the EMU was built, a single currency with a
centralized monetary policy coexists with national fiscal policies. This means that a single monetary policy
has to be applied to different national contexts — except in an emergency scenario where all Member States
are in a similar situation and claims are not contested (as is the case with the covid-19 situation). To achieve
the re-democratization of money, monetary policy has to respond to the varying needs and different
situations of each particular economic context. In contrast, the task of the ECB is to target its monetary policy
to the Union as a whole. Hence, in Europe, monetary policy gets decontextualized and requires each Member
State to accept sub-optimal policy outcomes. Without a proper democratic discussion of the adequacy of
monetary policy measures for the overall European context, this model of central banking only incites
interpretation of monetary policy outcomes according to national interests and consequently according to
the division between creditor and debtor states within the Union.

The upshot is that the potential of trade unions and central banking to act as correctives for the
commodification of money and labor, as Klein’s reading of Polanyi suggests, cannot be realized in the
European Union for parallel reasons (although they work in opposite directions). Whereas market
integration, especially if combined with monetary integration, forces trade unions to confine their discourse
within the national context against fellow workers from other Member States, monetary integration creates
a single monetary policy to address different national needs. The disconnection between European and
national levels — particularly acute since establishment of the euro —only adds to the problematic role of law
as a constitutional framework in monetary integration and the subordination of democratic and legitimacy
considerations in this respect. Consequently, despite theoretically promising, at the current stage of
European integration the re-democratization potential of trade unions and central banks is a vain hope. This
pessimistic assessment also applies to European level collective agreements, which could have been a way
out of this stalemate: by integrating workers’ voices across borders, a more systematic response to inefficient
monetary policy could have been obtained. However, despite the Commission’s suggestion to promote and
encourage such European level collective agreements (European Commission 2001) the initiative still leaves
wide room for improvement. At present, it seems that the chances to strike a new balance between money
and labor in EMU are few.
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